
247 

TIlE FOREIGN INVESTMENTS PROTECTION 
ACT, 1964 

No. 35 of 1964 

Date of Assent: 1 ]th December ]964 

Date of Commencement: ] 5th December ]964 

An Act of Parliament to give proteetion to certain approved 
foreign investments and for matters inddental thereto 

ENACTED by the Parliament of Kenya, as follows:-

1. This Act may be cited as the Foreign Investments Shart title. 

Protection Act, 1964. 

2. (1) In this Act, unless the context otherwise requires- Interpretation. 

"approved" in relation to any enterprise. foreign currency, 
period or proportion, means any enterprise, currency, period 
or proportion specified in the relevant certificate issued under 
section 3 of this Act; 

"foreign assets" includes foreign currency, credits, rights, 
benefits or property, any currency, credits, rights, benefits or 
property obtained by the expenditure of foreign currency, the 
provision of foreign credit. or the use or exploitation of foreign 
rights. benefits or property. and any profits from an investment 
in an approved enterprise by the holder of a certificate issued 
under section 3 of this Act in relation to that enterprise; 

"foreign national" means a person who is not a citizen 
of Kenya. and includes a body corporate not being a body 
incorporated in Kenya; 

"the Minister" means the Minister for the time being 
responsible for finance. 

(2) For the avoidance of doubt it is hereby declared that 
assets shall not cease to be foreign assets by reason of their 
being assets in some other part of the Commonwealth, and 
that currency shall not cease to be foreign currency by reason 
of it being in Kenya as well as in some place outside Kenya: 

Provided that in the case of currency. the relevant sum 
originates from outside Kenya. 
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3. (1) A foreign national who proposes to invest foreign 
assets in Kenya may apply to the Minister for a certificate that 
the enterprise in which the assets are proposed to be invested 
is an approved enterprise for the purposes of this Act. 

(2) The Minister shall consider every application made 
under subsection 0) of this section and in any case in which 
he is satisfied that the enterprise would further the economic 
development of, or would be of benefit tO f Kenya, he may in 
his discretion issue a certificate to the applicant. 

(3) Foreign nationals who have already invested foreign 
assets in Kenya shaH be entitled to the grant of a certificate 
on application provided that a certificate may be withheld if 
the Minister is not satisfied that the enterprise is of benefit to 
Kenya. 

(4) Every certificate shall state­
(a) the name of the holder; 
(b) the name and a description of the enterprise; 
(c) the proportion of the foreign assets invested or to be 

invested by the holder to the total assets of the 
enterprise f and where the investment consists of the 
acquisition of shares or stock in a body corporate. 
the number or amount and description thereof; 

(d) the relevant foreign currency; 
(e) if the assets have not yet been invested, the value 

thereof and the period within which they shall be 
invested; 

(f) such other matters as may be necessary or desirable 
for the pu rposes of this Act. 

4. The Minister may in his discretion amend a certificate 
granted under section 3 of this Act-

(a) in any case in which he is satisfied that some other 
foreign national has succeeded to the interest in the 
enterprise of the holder of the certificate, by substi­
tuting for the name of the holder the name of his 
successor: 

Provided that the Minister shall not substitute 
the name of any person who has acquired the 
interest of the holder by the expenditure, directly or 
indirectly, of assets other than foreign assets; 

(b) in any case where an interest in the enterprise passes to 
any other person on the death of the holder; 
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(c) in any case where the name of the enterprise is altered. 
by substituting the name as so altered; 

(d) in any case in which new foreign assets are invested or 
are to be invested in the enterprise by the holder. or 
the holder has withdrawn or been paid, in accordance 
with this Act. any part of his investment by varying 
the approved proportion in accordance therewith; 

(e) in any case where the investment consists of the 
acquisition of shares or stock of a body corporate. 
and new shares or stock are acquired otherwise than 
by the investment of assets which are not foreign 
assets. by amending the number or amount and the 
description thereof; 

(f) with the written consent of the holder of the certificate, 
by varying the approved foreign currency; 

(g) by extending the period during which foreign assets are 
to be invested; and 

(h) subject to these foregoing provisions and to the written 
consent of the holder, in sllch other manner as may 
be necessary or desirable. 

5. If, at the time at which a certificate is issued under 
this Act, any foreign assets or part thereof to which such 
certificate relates have not been invested in the approved 
enterprise. they shall be so invested within the approved 
period, and, if not so invested within that period. the certificate 
shall be deemed to have been revoked. 

6. Nothing in this Act shall affect the obligation of an 
investor other than an investor from one of the scheduled 
territories to comply initially with the requirements of the 
Exchange Contrnl Act. 

7. Notwithstanding the provisions of any other law for 
the time being in force. the holder of a certificate may, in 
respect of the approved enterprise to which such certificate 
relates, transfer out of Kenya in the approved foreign currency 
and at the prevailing official rate of exchange--

(a) the profits, after taxation. of his investment of foreign 
assets; 
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(b) the approved proportion of the net proceeds of sale of 
all or any part of the approved enterprise. either in 
liquidation or as a going concern; and 

(c) the principal and interest of any loan specified in the 
certificate. 

8. No approved enterprise or any property belonging 
thereto shall be compulsorily taken possession of, and no 
interest in or right over such enterprise or property shall be 
compulsorily acquired, except in accordance with the provi­
sions concerning compulsory taking of possession and 
acquisition and the payment of full and prompt payment of 
compensation contained in section 19 of the Constitution of 
Kenya and reproduced in the Schedule to this Act. 

9. The ,Minister may make regulations or give directions 
generally for the better carrying out of the purposes of this 
Act and prescribing the manner in which applications shall be 
made for certificates under this Act, and the infonnation which 
shall accompany such_applications. 

SCHEDULE (s. 8) 

THE CONSTlnITlON OF KENYA 

19. (1) No property of any description shaU be oompulsorHy 
taken possession of, and nlO interest in lOr Tight over property of any 
description shaH ,be oompu,lsori1y acquired, except where the following 
conditions are satisfied, .fhat is to say-

(a) t11e taking of possession lOr acquisition is necess'a:ry in the 
interests of defence, public safety, public order, public 
morality, public health, town and country planning or the 
development 'Or utilization 'Of any property in such manner 
as to 'p1"omote the 'Public benefit; and 

(b) the n'ecessity therefcr is 'such as to afford reasonable justifica­
tion for the causing of any Ihardship that may resUilt to any 
persoo baving an interest in or right over the property; and 

(c) PllOVisi'on is made by a law applicable to that taking of pos­
session or acquisition rior the prompt payment of fuli com­
pensation. 

(2) Every perlSOn having an interest or right in or over property 
whioh is oompulsorHy taken possession of or whose interest in lOr right 
over any Pfloperty is oompulsorily acquired s'haH have a right of 
dire<:t ,access to the Supreme Oourt f.or-

(a) the detennination of his interest or right, the legality of the 
taking of possession or acquisition .of the property, interest 
or right, and the amount of any compensation to which he 
is entitled; and 
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(b) the purpose of obtaining ,prompt payment of that oompen­
sation: 

Provided that if PaJr.liament &0 provides in relation to any matter 
referred ro in paragraph (a) of this subsection the right of access shaJH 
be 'by way of appea'l (exercis.aJble as of right at the ins,ta.nce of the 
person baving the right or interest in the property) from a tribunal 
or authority, other than t!he Supreme Court, having juri$diction under 
any 'law to detennine that matter. 

(3) The Chief Justice may make rules ,with respect to the practice 
and p.f1OCedu:re of the Supreme Court or any o1tIer tlribUl18!1 or authority 
in rellation to the jurisdiction oonferred on the Supreme Court by 
subsection (2) of tfris section or exercisable by the other tribunal or 
authority fur t!he purposes of that subs'ection (including rules with 
respect to the time witrun which applications or appeals to the 
Supreme Court or applicadons to the other tribunal or authority 
may be brought). 

(4) No person who is entitled to compensation under this section 
shailJ be prevented from remitting, within a reas'onablle time after Ihe 
bas received any payment of that compensation. the whole of that 
paymeot ('free from any deduction, charge ,or bl.x made or levied in 
'l'eSpect of its remission) to any country of his ohoice outside Kenya. 

(S) Nodrlng contained in or done under the authority of any mw 
shall be held to be inconsistent with or in oontravendon of sub­
section (4) of this section to the extent that the law in question 
authorizes-

(a) the a ttaetment, hy oro'er of a oourt, of any payment or ,part 
of any payment of oompensatioo to which a person is entitled 
in satisfaction >of the 'judgment of a court or pending the 
determination of civil proceedings to which be is a party; 
or 

(b) tbe imposition of reasonable restrictions on the maMer in 
which any payment of compensation is t'O be remitted. 

(6) N'Othing oontained in or done under the aufuority of any 
law S'haJ.1 be held to be incoD5istent with or in contravention of sub­
section (l) or s'ubsection (2) of this section-

(a) t'O the extent ht the 1Jaw in question makes provision for 
the taking of 'pos'session or acquisition 'of any property-
(i) in satisfaction 'of any tax, duty, lfate. cess or oN1.er 

impost; 
(ii) by way of penalty for breaoh of the !law. whether under 

civi·l process or after conviction ,of a criminal 'Offence 
under the ,law of Kenya; 

(iii) as an incident of ,a lease, tenancy, mortgage, '~harge bill 
of sale, pledge 'Or contract; 

(iv) in the execution of judgments or orders of a court in 
proceedings for N1.e determination of civil rights or 
obligations; 
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(v) in circumstances vmere it is reasonably necessary S'O to do 
because the property is in a dangerous state or injurioll..'l 
to the heaUh of human being'l, animals or plants; 

(vi) in oonsequence of any lJaw with respect to the limitation 
of actions; ,or 

(vii) for so l'Ong 'Only as may be neces'sary for the purposes of 
any examination, investigation. tria'} or inquiry or, in the 
case of :land, for the purposes of the carrying 'out 
thereon ·of work of soil conservation or the conservation 
'Of other natura'} res'Ou'rces or work relating to agricultural 
development or improvement (being work relating to 
.suoh development or improvement that the owner or 
·occupier 'of the land has been required, and has without 
rea:Slonable excuse refused or fai'led, to carry out), 

and except s'o far as that provision or. as the case may be, 
the thing done under the authority thereof is 'shown not ·to 
be reasonably justifiable in a democratic society; or 

(b) to the extent that the law in quesHon makes provision for the 
taking of possession or 'acquisition of-

(i) enemy property; 
(ii) property of a deceased person, a person of unsound 

mind or a person who Ihas not attained the age IOf 
eighteen years. for rhe purpose 'Of its administration 
for the benefit of the perSions entitled to the beneficial 
interest therein; 

(iii) property of a person adjudged bankrupt or a. body cor­
porate in liquidation, f,or the purpose of its ·admini­
stration .for the benefit of the creditors of the bankrupt 
or body corporate and, subject thereto, for the benefit 
of other perSions entitled to the beneficial interest in the 
property; or 

(iv) property subject to a trust, for the purpose 'Of vesting 
the property in pers'ons appointed as trustees under the 
instrument creating the trust or by a oourt or, by order 
of a oourt. for the purpose of giving effect to the trust. 

(7) Nothing contained in or done under the authority of any 
Act ,of Pa;r}iament shaH be held to be inc·onsistent with or in contra­
vention of this section to the extent that the Act in question makes 
pmvisi'on for the compulsory taking possession of any property or 
the oompulsory acquisition of 'any interest in 'Or right over property 
where that property, interest or right is vested in a body corporate, 
established by ,law for public purposes, in which no moneys have 
been invested other than moneys provided by Par1iament~ and nothing 
contained in or done under the authority of any :law made by a 
Regional Assembly shaH be held to be inoonsistent with or in contra­
vention of this section to the extent that the .Jaw in question makes 
provision f·or the compulsory taking possession of any property or 
the compulsory acquisition ,of any interest in or right Over any pro­
perty where the property, interest 'or right is vested in a body cor­
porate, established by law for public purposes, in which no moneys 
have been invested other than money:s provided by that Regional 
Assembly. 




